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In Porter the Court of Appeal held that if a file had been deleted from a computer and the 
recycling bin emptied, a person is only still in possession of the file if they have the technical 
knowledge to retrieve the file, as possession requires custody and a certain amount of 
control.24 
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viewing an image on a pop-up advertisement constituted ‘making’, since 
the computer automatically copied the image to parts of the hard drive. The mental element 
was satisfied if the defendant knew that the images would pop-up and once viewed were 
automatically saved.30 The Court of Appeal also held that in the case of an image merely 
viewed but not deliberately saved, the defendant could be said to have possession of it, 
albeit for a very short time, if he knew he had possession.31 The Court of Appeal found that 
both the making and possession offences could be committed by accessing a pornographic 
website with legal pictures which caused a window with an illegal picture to pop-up 
automatically, if the defendant knew that this would happen.32 
From this brief summary of the case law, it is apparent that in respect of the online activities 
of browsing, downloading and uploading, the Courts have held that these activities can 
constitute possession (for example under  Section 160 of the Criminal Justice Act 1988) and 
the ‘making’ of such images (for example under Section 1 (a) of the Protection of Children 
Act 1978 as amended by the '
5	 
	-	*++41
0

-	 
		*+,+1'
                                                   
25
8:DDD;:'A:4<0I=1:7DJKJ	!	
	!K		'			!	
	!:,:
26
8:DDD;:'A:4<0I=1
'
	$	
8:DDD;*'A43<	

/2
27
8:DD:;@E''949!*<!,*#,:
28
8:DD<;*'A:+
29
 *9
30
 *9
31
 :D
32
 *9#:D
	

!		

		
		
E
	





!
&	
		
	
""%				33@

		
	
	
	
		0	

1
34
 
	

				
	!	

		

	=
!




		#	


. 

 
4. 




 
 


	/	2B	
		



	35

&
	

/	20

2	
		1	01/
2
!01	
	

01		
!		
		 
 
	#
	
	


	0



                                                   
33
		
	@

%#	&07


@- :DD+1,<#7:
34
5A/-	?.)
628:DD7;&		
+9#*D+!*D4
35
=)

/-H

'.'
2'3C5!BC

			0E

 
 
:D*D13<#77!4D!43#44GE
#"		
	0- :DD91,<#,+!<4#<,G)/H
A'2
*<


'
	'?E6'G)	6
@G		

		
)-# 	'"
0' :DD+14<#,4CL		#	&0

:DD<1*%


1&			

	&	


&	
36
	#	
37
 
 
&	

	

	



	


	!

	
	
	
	
	!

	 .
38
 
 
)	
	
	
		
	!	-

	
	
	


		
	
	
#	
	
		
0	##
	




	
1

	


	
0
	

		
	
	
	
!	
1 
 
	

		!!


				
		0

	1	
	
	


	!




39
 			

                                                   
36

@
	&		
	#
	
			
	
		
/
2#			&	
	
		
	@
! 	##	8:D*D;@E''7,0'15$M

J'
5	K:*0*1#"	(&8
#B:D*D;**#*:
37
				
!	)
=!=#5/	'	5	28:DD4;40*1!"
)	%&*#47G
E
#"			0- :DD91',G5$M
*
	+	&(%0@
'
:D*D1'3
38
)'
'
5	=

!		
!3:
.NN	
	N:D*DD4*<D7,,44N.NN	N	N	#
##3DD<D,*N	##:<3,FO=
39
'
'
5	=

!		
!3:3<G
'
 "# 	(

6	'
)!4#7
.NN	
	N:D*DD4*<D7,,44N.NN	N	N	#
:DD9#	##:<3,FO=G:DD	
:DD9!.NN
	N
NNN	N	
*+,*3<,	!
CL		

			
	!##	

40
 
 


	


--

		
)

	
=	

=:DD7
	
9!*DD	0	1--

:!4DD		E
		
	


				
41
!

		
		
		
L	%		

	

			

!	!
!
			


!H

!

*DDD,		

		:DD9.
42
 
 
E




%/	2

&	!			

		
		


			0

	!	
	1	

		


	

'
	
		
!	"


43
0	

	
1
	
		

	

	


                                                                                                                                                                    
#	&0
:DD<17B/A	
	@ 	
20:DD+19:0*1,	&		93#+D!93
40
)	*+<D#:DD4CL		#	&0
:DD<1:4#:7
41
.NN	NN:DD+N&
ND:N#	
##%#	







!5A/-	?.)
628:DD7;
&		+9#*D+!*D4
42
9<:
	N	*<,	!
.NN	N	N:D*DN&N:9N
#

#	#	!		

	
.NN		NN
N )
F?'OPQ*R O*94:
43
.NNNNHP'


/
2!	

/

2
		

!

	 
 

 
 
5.  !	





 
 


	

		

		

	.01			!01
	
		
	!01
			01 
5.1 


	44		
	!	
	
		


45
		
	

	0
	
1#


0		1		
	
	

!	
,
0	%1%
		/2	!
	

2			

		



	



	
	,		2

46
-

/	2
		
/2		)
-		:DD3!
	

	 
+	%	
	

				

0		!=B)	1			


0
1'

	
	



0	!
	
1!		

				


                                                   
44
/	2/&2/
2%#	?07

-
 :DD+1439
45

46
B
&			
	%#	
?07

- :DD+147<

	


	
		

47
 
	!
			
48

)
-		:DD3.	
		
	)	
*4
49
	



)	*,)	*,

			

50
0
	
	1
		%


	
!


!	



51
		0/21

	


	/
20
	
1.
52
		!!	
53
 
%2		
	
	
	

	

54

		!	

	

55
	*D
56
 

/	
2				
	

	
!				
	
		
	0		1
57
)	

	!			
	
			

			

			L 
$	!
		
!	!
					
			
	
		
                                                   
47)	

	'@- .NN	)-#
 	'"0' :DD+14+
48
6		
!

	
	

'-B0:D*D1+4
	
7
		
49
)	*40*1./		01

	

!
!
01



			+#*320	
	1
50
	
*7


*7
!*,0*10	101
51
)	*,0*101
52

)	-"		8:D*D;@E''*7+30'1 *7G
)-# 	'"
0' :DD+19:
53
)-# 	'"0' :DD+19:
54
)	*,0*101
55
?@!5AB&C/A	6
'	?2':DC5!BC

			0E

 
 
:D*D14*3#437!4:D
56
)	*,041G	
			
		.			%	/01233458:DD7;@E''7+,
57
)-# 	'"0' :DD+193
B!
		!	
	
		
	


		


58
		

*:*3
		)	*4
		
		
	'

		/2/	
2!
%	%0	
	1.59 
E
	
		


	/	
2	

)	*4
!		
	
0	


1%01	
!	
	)	*4	!%

	
)	*, 
B!)	*,

	
		

	!			
		
	
	
!
 	

			


$

*4
#		*9	

/$
2-
#	

	
	$		
*72
60
 
,					!
	
)
-	 -0)- -1
61
)	*D4)

-		:DD3				

	!		
		

62
?!
		!
	!
)- -
63
 
                                                   
58
8:DD+;@E''*49:G
!8:DD7;@E''33**		
)	*4	0

	1
	
	
59
 *:
60
 8:DD<;:'A+*0'1!
$	8:DD<;*'A7*0'1/2
&
!
*:
	
#	*<2
0	3D
1
61
)	*D40*1/	
		

	

2
62
)	*D7071091!
E
#"			0- 
:DD91*4<
63
8:DD+;@E''*49:0'1 *7
		)	*4*,)
-		:DD3
	
			
#	

&		
	
#
	!	%$	

	

		L
%



			
		L
		

!	

		
	!	

	 
 
5.2  !	

 
5.2.1 
 

		

	
		
		!
!#		
	
!

-	 
		*+,+*+74
64
		

	
!	%	
65

				


!	


 

	

		


			!

&	

/	2
	
&	!
	
	
	
&	!		
	

&		
!
	
		&	

!!		
		

66


                                                   
64
?@!5AB&C/A	6
'	?2':DC5!BC

			0E

 
 
:D*D14*3#437!4*4G5A/-	?
.)
628:DD7;&		+9#*D+!+<
65
%		2	L	!

		%
66
@
	!3!
	

/2	!			
	
)	
	
!





	/2
	
		
67


68
	

	
*+<<!
		A	
	
	
		!
			


 
 
"#$#$
 










6'		#
'
5		:DD<!			:75:DD+!
		#		
69
E
	



!		
			

	

70



/2	
%

!	/#2!

	
		
	


	
71


	
	
	

			
		
 
-	


	

",			
	5?$

		
72
 
@
!	!

-	 
		!

!		
	
!
	%


73
	

		

	



	
	)	
		



				
74
 
                                                   
67
)
5A/-	?.)
628:DD7;&
		+9#*D+!*D4
68
)	:
69
)	730*1
70
'
'
5	=

!		
!3:3<
71
.NN

	NN	
#,**+7+N)####B
#)#

72
.NN	N	N:DD<NN:9N#	#	##
73
=77
74
E
#"			0- :DD91*39
@	
75


	
	


	




76

0	
1!

		
!
	
77

	
78
	
	

	
 /01		S

 01		
!


!	"7"S!
 
!
 0	1		

 		!
 01		

0
1!
 


	

 
2
79
 
$	!	
		#	

/2!	


!	

	/&2
	
%	

0=$1

0H=$1	
#	
!	
	

		H=$	01	
2
01
	
	 
)	74		

		
==

'
	0=='1!
			
	-	!	
&	
	
	=='		)	73
	




80
-	

	

0

1
 

!




=='!		!&=


/

2
	

                                                   
75
)	730:1
76
)	73031		

77
)	730410,1
78
)	7307101./
!			2
79
)	73091
80
)	74071!
	'5		:DD+	#
			
)	73
!		$			2

/ 	2,	
	0
		1F 
)	7,	01
!01
		

81
0	1%


82
)	77		
	
	!	0
				1


 
)	77	!		
	#
	
		
!	


	
83
"#	
			

84

			
85
=	


	!0		
		1
86
	

/#
2!	
		
	 
!	
	
	!
	0

	1	
	0
87

		
	
1		 

	7301
01	N
88

	

	730	101
N
89
 
B
0	
T1


			
	!
	
	

		
		
	
!
                                                   
81
	
82
		#			

	74'5		:DD+
83
)	7,0:1
84

	



0H=$1=


	
	


0=$1!	
	$8*++4;*':*:0$?1!$?

		
	=$	#				


	

	
85
)	7,031
86
)	770:101
87
/&S! 
2
88
)	790:1
89
)	79031
	
0&	
1 
!%
&		


	



	
	

	

&		
L			
		

	
	%
0/	
21.
90
	
		
	
! ",.

91
$?$2


!

925
293.


	
	



	!
		


 			#
*+,9	

		

94
 
! ",		
./	


	!

	

	
!
	

#	
		


		
L	

2
95
 

&
		
 			#	

				
		


			


96
$,.	
		
&

97


	
		/2
98




				


!
		
99

 
                                                   
90)
	
		
#		
	
)-/'
	'
 .B$B
F205:D*D1
3D0:1&	 "	:3D#:,7!:4D#:4,!)-# 	'"0' 
:DD+1*D3'"
/ 	B
@' 	$
A
20:DD:1:40*1
"-"	:74#:<7!:7,!:9*
91
5)B

/-?25)B

89+&	9		#					0-
?*++31
92
$?$&9&	,0- *+731
93
5)	,&	&:
+	0- *+<41
94
	#			
	'"+	%	"*+,9':49*3*4!

2	
					L/
&2!	

	L/	
	
2A

	
	
	

		


95
5)B

+*9<
96
$?$&9&	,0- *+7314,
97
47
98
47#49
99
49
	


')'	*++:.
100
'

	


	
101

		
	
	
	


102$	'
'


/


&	
L

!	


	
2
103
. 
!						&	


$		


./		L2


&
	0U1

2
104
 
		/2./0U1
!	!2
105
$



./	



!#!	
&	!
!
	




2
106
$
	
	L

	

107
 
	
	
	)	73.01
	

	
0H=$1	

0=$1

G01	


	0

	1
	
	

	




01
	
 
01!	

	H=$

!
&01)	73091



	
		
=
%		
!




		!

)		
!&	
	
L

01&	

	

	
			
                                                   
100
$"	8*++:;6?A04

144+'"
/ 	B
@
' 	$A
20:DD:1:40*1
"-"	
:74#:<7!:77
101
$"	8*++:;6?A04

144+!49905	)1
102
497
103
479
104
+3**
105
+334
106
+337
107





	

108
=
	

		


109
			
%!!


	
	

&		

%
	H'"
. 
 J='S
	
 
	#
 
!
!'
 
#!
 
	0U1		


S
 	
K
110

	

	.


		

	
0
%1	
$	01&			
	




&	01	
#	


	
0&1!

		
		F$
		

/
	2	

0101

&	
111
 
!	!	#
		0)RB1		,

	=$!	



	&@

		
=$&
	0	1)RB		

	.$?	
$
112
	@'$A	B)
		
	
				


$			@'$A&		
L)RB	
&	
<=
!	
L
                                                   
108
-		=

			!

B6'
)

.NN
	
NN	:DD7D9N	
	N	
NN	34*D:
B=	

.NN
	
NN	:DD7D9N	
	N	
NN	4D,D:
)
+3:37#:4D
109
B/A	
	@ 	20:DD+19:0*1,	&		93#+D!99#9<!
<*
110
)
	H
.NN	N	N:DD<NN:9N#	#	##
111
)
9
112
<4
	)RB&		
	
*D@'$A
113
$!

	


		,


		H=$	73091
01
	

		
0101 
!
&


	


#
#"%"	

	
	

&
	!&
	

#		
!	

		


	
0	

	1

	730	1		

	
	%


!

	
	!		

	
		
	


.
114
 
	



$
	
	!!
	
)RB		
	=$!!
%		
	




	0	#	

/2H=$1E

&!



)


	
	

	
;" 	'"		
E			
			

	!
	
	
!%
			
0	1




		
!#	

/2	

	
!
	


	

0/#21
	
F)	


	
	
	
#
	!		!	
0	1	0'H1F
		01		
	

	
		



                                                   
113
?8<0*++91:4@$AA3+G	%#	?07


- :DD+13**#3*4!
	
9
114
B/A	
	@ 	20:DD+19:0*1,	&		93#+D!<9#<<
	
	0	
1!01
/2	

	
115
 
!
'H
'H	



!
	
	'HLL
	
	


!
!	
	


	
!	'H
#

	
!

116 
$	
		

	

#


	
F117	
			

			F
!

	



 #	
		 	
'
	*+9<'
5	 
	-	*++4#
		!	
		
	

118

'
5		:DD<	
	0

		1		
119
)
	
	
 


!'5		:DD+	

#			
0"  '1
120


!				
01
121
"  '	
		/

	

	
2

2
                                                   
115
)
)-# 	'"0' :DD+1*:,GCL
		#	&0
:DD<1::#:3
116

	)-/'
	'
 .B
$B
F205:D*D13D0:1&	 "	:3D#:,7!:4D#:4,G
'
 
"# 	(
6	'
)!4#7!3+
117

	
&	!			

	!
	0

1#

E'
0A1	A42$E
*DD-&		
	
H
118
)	90910<1 	'
	*+9<
119
)	9041 	'
	*+9<
120
)	7:0*1
121
)	7:0:1031./
	

	




2

	



122
$	#	&	#
	

	
%		
	

		
!
		
	
	
				

123
	

*<
124
 
 
/2	
	&	
	%	
	
	
	
	
	0!
)	?1		


	
	





0
1


"  '#%			
	
	!	!		
!
		

	

	


&	!


		#
			
	74'5		:DD+
125

	
	
	

	"  '!
	
-	 
		*+,+*+74 

	N
126
 
'#
		


	
!	
!&
##		




	2	

	#
#		
	
127
6	

	
		

		128 
!			
	

#		
0
                                                   
122
)	7:091.	!
!

!!


		

123
)	7,071
124
)	7,0,1
125
)<:
126
)	770:101
127
).NN
	
NN	:DD<D+N	
	N	NN	**D:

128
))'
:DD:
	

	

&		.%		 #		%,34):34!*::)'*3<+
			
#	
1	
		0
	1	-
	

			




	. 
5.3 	






 
			
			

		
!'
5	')		:DDD	


		
22

129

	0

120	1
130
@
"	

		

	
	!	

%		
131

"			.4D0*++41**7
0*++<1
		,30*++41*790*++<1	
132

!			 
 
!'
5		:DD<		

		
	-	 
		*+,+

133
 
 




	N
			

			


		0	

					
1!

	
-		

	#

!
!
	
134

B
	!	
		 
 
                                                   
129
)	4*0*1
130
)	4*031
131
 *+!.NNN	N	:DDDNNP:DDDDD43PP*
132

133
)	9*G@
"

134
-
		
!)-# 	'"
0' :DD+1*4<#*99

%

 
6. &





 
=		
	!		


			

!
	

		





135
 
 
 '#(
 ) 
 
'				!	

		

		
	
0'
@
-

 	'#'@- 1	
#
	.	
	!
!	
		


136
)	
!

	
	



	
137
,
	

	
			

#!	)
-	 -0)- -1138!
!	
!

	%
	!	!
	
!		!
%'

2
		


	
!		
139
!'


)- -			
	!
	
					'

-		

	
			
N
					
                                                   
135
-		



"L
/6
		
-
 
	25=

	%	0"C :DD91*D9#*34!*D+#**4GC
L		#	&0
:DD<1::,%
136
.NN	
137

0=

1	 
:*5
:D*D
	
		

	
	
!
=

	


#	2
#	!'A
0'
 1=

!=

"7*):D*DN:D**
138
)	*D4)
-		:DD3
139
,	/!#	58:D*D;@E''*3D3

	

.)(


H	:DD7!)	
3	%
		
			!	




	
0		

		
1	

)
140
 
E


			


!
	


	&




			01
			


		
	 
 
6.2  
*
+

 
!
		

			


			
	
E	
0E1!,#	
141
 
E		A?	

!		

	,DD
<DDA?	



142
A?
				

H
)	
H
'	

143


	
		A?!
!
	#
	
144

	


=

		 
	)	 0) 1
#


145
 



		

!
	0	##
1
			

146
 
E		
.
 Jthis initiative can help to diminish the re-victimisation of children by restricting  opportunities 
 to view their sexual abuse and may disrupt the accessibility and supply of images to those who 
                                                   
140
)	
3
141
.NNN
	N*4<439
142
.NNN
	N*4<
143
.NNN
	N*4<
144
.NNN
	N*4<
145
.NN	N	
N:DD4N&ND7N	
		
	
.NN		N*NN	
N47<+3<7
146
.NNN
	N*4<
 seek them out. Unfortunately, blocking cannot put an end to offenders abusing children nor can 
 it effectively deny determined criminals who are actively seeking such material.”147 
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